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PWC AND EFRP IDENTIFY 26 INFRINGEMENTS IN 18 DIFFERENT MEMBER 

STATES CONCERNING DISCRIMINATORY TAXATION OF DIVIDEND AND 
INTEREST PAYMENTS TO PENSION FUNDS 

 

On Friday 2 December 2005 PricewaterhouseCoopers’ EU Direct Tax Group 
and the European Federation for Retirement Provision (EFRP) will lodge 26 
complaints with the European Commission against 18 Member States of the 
European Union for infringing the free movement of capital principle.  

This is the first time in the history of direct taxation in the EU that so many 
complaints are launched on one subject on one day. 

The Member States targeted for infringements concerning both dividend 
taxation and interest taxation are: Austria, Czech Republic, France, 
Germany, Lithuania, Poland, Portugal and Slovenia.   

The Member States targeted for infringements concerning only dividend 
taxation are: Denmark, Estonia, Finland, Hungary, Italy, Latvia, The 
Netherlands, Spain and Sweden.  

The United Kingdom is targeted for an infringement concerning interest 
taxation.  

In the complaints, PwC and EFRP ask the European Commission to start 
infringement procedures under Article 226 of the EC Treaty because those 
Member States tax foreign pension funds more heavily. 

The complaints establish that in those Member States pension funds that are 
established abroad are discriminated against as they are subject to a higher 
(withholding) tax on dividends and interest than domestic pension funds.  PwC 
and EFRP claim that such legislation breaches EU law, in particular the free 
movement of capital of Article 56 of the EC Treaty. 

The complaints are supported by a comprehensive study by PwC of the 
different tax systems applicable to investment returns of pension funds within 
the non-compliant Member States and the consequences under EU law.  
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The main conclusions of PwC’s study are that of the 18 Member States 
investigated  

- 17 are in breach of Community law in respect of dividend taxation and  

- 9 States with regard to  interest taxation.   

Recent case law indicates that the European Court of Justice is likely to rule in 
favour of EU taxpayers that have suffered discriminatory tax treatment under 
the laws of Member States. The infringement procedures should result in 
legislative amendments aimed at equal taxation of domestic and foreign 
pension funds.  

EXAMPLE   

A Spanish pension fund (’Local PF‘) invested in shares in the Spanish Company 
’SpaCo‘. In 2004, SpaCo pays out a dividend of € 100,000. On the basis of Spanish 
law SpaCo withholds 15% x € 100,000 = € 15,000 dividend withholding tax and pays 
out a net dividend of € 85,000 to Local PF.  

- Under Spanish law, however, Local PF is exempt from income tax and corporate 
tax. It can claim a refund from Spain for the full amount of the dividend withholding 
tax levied (€ 15,000), leaving Local PF with a net income equal to the gross 
dividend of € 100,000. 

- But a comparable Dutch pension fund (’Foreign PF‘), located in the Netherlands 
and like the Spanish fund exempt from income tax and corporate tax, which has 
also invested in the same amount of shares in SpaCo, does not get a refund from 
Spain. This leaves Foreign PF with a net income of € 85,000.  

The Dutch fund, Foreign PF, as compared to the Spanish fund, Local PF, is clearly 
disadvantaged (€ 85,000 versus € 100,000 net dividend income). 

PwC and EFRP believe that this disadvantageous taxation of comparable pension 
funds is contrary to the free movement of capital as laid down by Article 56 of the EC 
Treaty. 

 Dividend taxation Interest taxation 
Austria X X 
Czech Republic X X 
Denmark X  
Estonia X  
France X X 
Finland X  
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 Dividend taxation Interest taxation 
Germany X (X) 
Hungary X  
Italy X  
Latvia X  
Lithuania X X 
Netherlands X  
Poland X X 
Portugal X X 
Slovenia X X 
Spain X  
Sweden X  
United Kingdom  X 

 
 
 
CONTACTS: 

EFRP  

Chris VERHAEGEN (Ms),  

Secretary General  

Koningsstraat 97 rue Royale 

B- 1000 Brussels 

Tel +32-2-289.14.14;  

Fax +32-2-289.14.15 

chris.verhaegen@efrp.org    

www.efrp.org 

PRICEWATERHOUSECOOPERS - PWC 

Frank ENGELEN / Marcel JAKOBSEN 

PricewaterhouseCoopers 

Belastingsadviseurs N.V. 

PO Box 8800 

3009 AV Rotterdam 

Tel +31 10 407 56 88 - +31 6 12 06 60 16  

frank.engelen@nl.pwc.com  

marcel.jakobsen@nl.pwc.com 
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ABOUT THE EFRP 
 

The European Federation for Retirement Provision represents the various 
national associations of pension funds and similar institutions for pension 
provision.  The EFRP has members in most EU Member States1. It will enlarge 
its membership in other new EU Member States as and when representative 
organisations for occupational pensions emerge.  

EFRP membership at large consists of institutions for occupational (2nd pillar) 
retirement some of them also operating purely individual pension schemes.  In 
some Member States up to 90-95 % of the work force have their occupational 
pension funded through EFRP membership (e.g., Denmark, Netherlands, 
Poland, Sweden).  Whereas in Germany, Spain, Ireland, the United Kingdom 80 
% of the occupational pension provision is funded by EFRP members. 

Most EFRP members are non-profit making associations.   

Members and beneficiaries are usually represented in their governance 
structures;  many of them are managed on a paritarian basis between 
unions/employees and employers.  

73 million EU citizens are covered for their occupational pension plan by EFRP 
Member Associations.  

The EFRP’s aim is to provide Europe with a financing vehicle (pension fund or 
similar) – not precluding any others catered for by commercial undertakings – 
that is affordable for large sections of the population and that provides a degree 
of intra- and inter-generational solidarity.  This is feasible if the conditions for 
investment and the proper prudential framework facilitate this type of collectively 
organised occupational pension provision.  

Through its Member Associations the EFRP represents € approximately 3,3 
trillion of assets (2004) managed for future occupational pension payments. 
 

                                                                 
1 EU Member States: Austria, Belgium, Denmark, Finland, France, Germany, Hungary, Ireland, 
Italy, Luxembourg, Netherlands, Poland, Portugal, Spain, Sweden, UK. 
Non-EU Member States : Croatia, Guernsey, Iceland, Norway, Switzerland 
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ABOUT PRICEWATERHOUSECOOPERS (PWC)  
 
PricewaterhouseCoopers provides industry-focused assurance, tax & HRS and 
advisory services for public and private clients. PricewaterhouseCoopers is a 
truly global organisation with member firm offices in 769 cities in 144 countries. 
With a combined headcount of more than 130,000, PwC firms rank amongst the 
world's leading employers of highly skilled, professional people. Aggregated 
revenues in fiscal year 2005 were USD 20.3 billion, including expenses 
reimbursed by clients. Our clients range from the world's largest and most 
complex organisations to some of its most innovative entrepreneurs. 
 
The EU Direct Tax Group (EUDTG), a network of EU law experts, is part of 
PricewaterhouseCoopers’ International Tax Structuring Network. The EUDTG 
assists organisations, companies and private persons in benefiting from EU 
developments in their specific facts and circumstances. It assists taxpayers in 
their actions towards tax authorities as well as in proceedings before local 
courts and the European Court of Justice.  


